Tax Cuts and Jobs Act
Comparison of House and Sen8iés for
Colleges and Universities

On November 9, 2017, the Senate released a detailed description of its version of the
“Tax Cuts and Jobs Act” (the “Senate Bill”). Like H.R. 1 (the “House Bill"), the Senate
Bill, if passed, could have a significant impact on colleges and universities. Below is a
brief summary of the provisions of both bills most directly affecting colleges and
universities:

Provisions in Both the House Bill and the Senate Bill

1 Excise tax on private university endowments: Like the House Bill, the Senate
Bill would penalize private colleges and universities with large endowments by
imposing a 1.4% excise tax on net investment income. Although state-run
colleges and universities are exempt from the tax, private colleges and
universities with at least 500 students (full-time equivalent) will have to pay the
tax if their endowment assets equal $250,000 or more per student. If a college
or university meets this test, it will pay the tax on all of the net investment income
from its endowment.

0 For example, a college with 5,000 full-time equivalent students would be
subject to the tax if it has an endowment of $1.25 billion or more.
Assuming that the university’s net investment income on a $1.25 billion
endowment in a given year is $50 million, the university would owe an
excise tax of $700,000.

0 The original House Bill had a lower threshold for application of the tax
($100,000 per student). However, the House Bill was subsequently
amended to provide for the same higher threshold as in the Senate Bill.

0 Both bills (after recent amendments to the House Bill) would treat
endowments held by certain controlled, controlling, supported, and
supporting organizations as part of the college or university’s
endowment for purposes of determining whether the threshold is met
and how much tax is due.

1 Excise Tax on Executive Compensation for Exempt Organizations: Both bills
would impose a new 20% excise tax on compensation in excess of $1,000,000
(including benefits and “parachute payments” but excluding payments to tax-
qualified retirement plans) paid to certain employees of tax-exempt
organizations.
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Increased Taxation of Tax-Exempt Organizations for Certain Fringe Expenses
for Employees: Under both bills, the value of certain fringe benefits to
employees of tax-exempt organizations (including colleges and universities), such
as certain transportation and parking benefits and use of on-premises athletic
facilities, would be treated as unrelated business taxable income and subject to
tax.

0 This rule would apply to expenses that would not be deductible by for-
profit corporations under Section 264 of the Code, and is intended to
put for-profit and tax-exempt organizations on equal footing by requiring
tax-exempt organizations to pay a tax (equal to the effect of a deduction
denied to for-profit organizations) whenever they provide such benefits.

0 Because both the House Bill and the Senate Bill would limit the ability of
for-profit companies to deduct certain fringe benefits that historically
may have been deductible, colleges and universities would need to
review their fringe benefits carefully to ensure that they can substantiate
the extent to which such benefits would be deductible under the newer,
more restrictive rules of Section 264 of the Code.

Deductions for College Athletic Event Seating Rights: Under both bills,
contributions to funds which allow contributors the right to purchase tickets at
football, basketball, or other athletic events would no longer be tax deductible.
The current rules allow donors to deduct 80% of such contributions.

Changes to Personal Income Tax Rates and Deductions:

0 Both the Senate Bill and the House Bill would increase the 50% limitation
for cash contributions to public charities, including colleges and
universities, to 60%.

0 On the other hand, under both bills lower-income donors may receive
less of a benefit due to increases in the standard deduction (from $6,350
to $12,000 for individuals and $12,700 to $24,000 for married couples),
which may effectively eliminate the tax benefit of many charitable
contributions.

0 Both bills would eliminate various income tax deductions currently
available for certain expenses incurred by employees.

Estate and GST Tax Changes: Like the House Bill, the Senate Bill would double
the estate tax exemption amount to $11.2 million starting in 2018. However,
unlike the House Bill (which would repeal the estate tax by 2024), the Senate Bill
would not repeal the estate tax entirely.
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Provisions in the Senate Bill Only

1 Changes to “Intermediate Sanctions” Rules for Excess Benefit Transactions:
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In addition to taxing “disqualified persons” and “organization managers”
for excess benefit transactions (under the current “intermediate
sanctions” rules of Section 4958 of the Code), the Senate Bill would also
impose an excise tax on the organization itself, equal to 10% of the
excess benefit. This tax could be avoided if the organization meets
certain minimum standards of due diligence and follows certain
procedures to avoid excess benefit transactions.

The Senate Bill would eliminate the rebuttable presumption that certain
transactions do not provide excess benefit, which is afforded under
current law if certain procedures are followed.

Organization managers (generally board members and officers) would no
longer ordinarily be protected from potential penalties for excess benefit
transactions for having relied on professional advice. However, having
followed such advice will be taken into consideration in determining
whether an organization manager knowingly participated in an excess
benefit transaction and may therefore be subject to tax.

Investment advisors (defined as anyone compensated by the
organization and primarily responsible for managing an organization’s
investments) and athletic coaches would be treated as “disqualified
persons” subject to the excess benefit transaction rules. This change
would put considerably more pressure on review of compensation for
both investment advisors and athletic coaches.

The Senate Bill would extend applicability of the “intermediate
sanctions” rules to 501(c)(5) and 501(c)(é) organizations as well.

1 Consolidation of Certain Non-Qualified Deferred Compensation Rules: The
Senate Bill would greatly limit the ability to defer taxation of nonqualified
deferred compensation plans by requiring income to be included in an
employee’s gross income in the first taxable year in which there is no substantial
risk of forfeiture.

0 The House Bill originally had a similar provision, but it was stricken by a

subsequent amendment to that bill.
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1 Unrelated Business Income Tax on Licensing of Name or Logo: The Senate Bill
would treat royalty income derived from license of the name and logo of a tax-
exempt organization (including a college or university) as unrelated business
taxable income.

1 Restrictions on Deductions Against Unrelated Business Taxable Income: The
Senate Bill would no longer allow a deduction for one unrelated trade or
business to offset income generated by another unrelated trade or business.
This change could significantly increase the aggregate amount of unrelated
business income tax payable by colleges and universities.

M Elimination of Income Exclusion for Certain Advanced Refund Bonds: The
Senate Bill would eliminate the income tax exclusion for income from bonds
issued to provide advance refunds on other bonds. As discussed below, the
House Bill would go much further by broadly eliminating tax preferences for
private activity bonds.

Provisions in the House Bill Only

1 Removal of Certain Restrictions on Political Statements By 501(c)(3)
Organizations: Current law forbids 501(c)(3) organizations from making political
statements or supporting particular political candidates. The House Bill would
provide that a 501(c)(3) organization would not risk its tax-exempt status solely
because of the political nature of any statement made by the organization, as
long as the preparation and presentation of that political content is (1) in the
ordinary course of the organization’s regular and customary tax-exempt activities
and (2) results in the organization incurring not more than de minimis incremental
expenses.

0 The original House Bill limited this provision to expressions of a political
nature during religious observations by churches, their integrated
auxiliaries, and conventions of churches. By a subsequent amendment,
however, this provision was extended more broadly to all 501(c)(3)
organizations, which would include colleges and universities.

0 Asamended, this provision would not apply until 2019, and would sunset
after 2023.

71 Limitation on Income Exclusion for Employer-Provided Housing: Under the
House Bill, employees of colleges and universities would be required to treat as
taxable income the value of campus lodging or other housing provided in
excess of $50,000 ($25,000 for married individuals filing separately). The
excludable amount would phase out for highly compensated individuals.
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M1 Elimination of Tuition Reduction Benefits and Certain Deductions for
Educational Expenses:

0 The House Bill would remove the exclusion from gross income of tuition
reductions or remission. Students and others (including children of
college and university employees) who receive tuition reductions would
be required to treat those reductions as taxable income.

0 The House Bill would also eliminate the income tax deduction for

qualified tuition and
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