FAQ: ABCs of Nonprofit Membership
Corporations

Does your nonprofit corporation have members? If so, do you know who they are and
whether they get to vote on key matters affecting your organization?

Because the term “member” is often used loosely, it is easy for confusion to arise about
whether a nonprofit has members for state nonprofit corporation law purposes, who the
members are and what rights they have. In some cases, this confusion may lead to disputes
about whether particular individuals are members and thus get to vote on certain corporate
actions. In other cases, it may result in failing to obtain member approval of corporate
actions, which can invalidate them or prevent them from occurring.

In the past many states, including Massachusetts, required all nonprofit corporations to have
members. Over time, most states have done away with this requirement and now permit,
but do not require, nonprofits to have members. The trend today is for nonprofits not to
have members but instead to be governed solely by a self-perpetuating board that
delegates day-to-day operations to the CEO or Executive Director.

Some nonprofits (especially older ones) that intend to be governed solely by a board of
directors may have voting members and not realize it. Other nonprofits — such as museums
and public radio and television stations — may call donors “members” but not give them
voting rights. Yet other nonprofits — such as trade professional associations, social clubs and
advocacy groups — are formed to serve and be governed by members and therefore choose
to have voting members as well as a board of directors.

In this FAQ, we’ll explain:

e What it means for a nonprofit corporation to have voting members.

e How the role of voting members differs from that of the board of directors.

e What rights voting members usually have.

e How to tell whether your nonprofit has voting members.

¢ How voting members differ from other supporters the nonprofit may call
“members.”

e What can happen if your nonprofit has voting members but has not been holding
members’ meetings.

e Other key points to be aware of if your nonprofit has voting members.

1. How is a nonprofit corporation governed?

All nonprofit corporations have boards of directors (sometimes called boards of
trustees). Many nonprofit corporation boards are self-perpetuating — in other words,
existing board members select new board members when there is a vacancy. However,
some nonprofits have members who get to vote on selecting and removing board
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members and on other major corporate actions, similar to the voting rights shareholders
have in a for-profit corporation

What does the board of directors do?

The board oversees the nonprofit’s activities and assets. It selects officers and, in some
cases, an executive director or CEO, and delegates authority to those people to manage
the nonprofit's day-to-day operations. Other key responsibilities of the board include:

e Determining the organization’s mission;

e Setting big picture organizational goals and making sure the organization is
meeting them;

e Ensuring the organization has adequate resources to further its mission and goals
(including raising funds for the organization);

e Protecting the organization’s assets;

e Raising the organization’s profile in the community; and

e Ensuring the organization’s legal and ethical integrity and maintaining
accountability.

. What do voting members do?

Under many state nonprofit corporation laws, voting members have the right to vote on
important corporate actions such as:

e Electing and removing directors

e Amending the articles and bylaws

e Approving the sale or transfer of all or substantially all of the organization’s assets
e Approving a merger

e Approving a voluntary dissolution of the organization

. What other rights do members have?

In addition to the right to vote on certain corporate actions, voting members usually also
have the right to review certain information about the corporation such as a list of the
organization’s members, minutes of members’ and directors’ meetings and, in some
cases, the organization’s financial statements. In certain cases, voting members may
have the right to sue to enforce their membership rights.

How do we know if our nonprofit corporation has voting members?

Check the original articles of incorporation (called articles of organization in
Massachusetts) and any amendments to them. State nonprofit corporation law generally
requires the articles to state whether the nonprofit has members with legal voting rights.
It's also a good idea to review all versions of the bylaws to determine what they have
said about members and members’ rights at various points in time.
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6. Our nonprofit has members who pay a membership fee and receive a
newsletter and discounts on admission to the organization’s events. Does
that mean they get to vote to elect directors and on other key corporate
actions?

Not necessarily. Many nonprofits call their donors “members” and give them benefits
such as discounts on admission. Those “members” will not have the right to vote on
important corporate actions unless they have the legal rights of voting members under
state nonprofit corporation law. Generally, under state nonprofit corporation law, the
nonprofit’s articles of incorporation must specify that the nonprofit has members in order
for those designated as members to have legal voting rights. The bylaws usually spell
out the qualifications for membership and members’ voting rights in more detail.

7. What should our nonprofit keep in mind when setting qualifications for
membership?

If your organization has voting members, it's important to detail the criteria for
membership clearly in the articles or bylaws and to make membership criteria specific
and measurable so that it is easy to understand who is and who is not a member.
Sometimes organizations define membership very broadly, such as all individuals who
live in a particular neighborhood or who have received services from the organization. In
such cases, it can be difficult to identify all the members, notify them of an upcoming
vote on a proposed corporate action and obtain the votes of the number of members
needed to approve the proposed action. (For example, in Massachusetts a merger of
two nonprofit corporations requires approval of two-thirds of both organizations'’
members.) It is preferable instead to require members to take affirmative steps to join —
such as by paying dues and providing their names and contact information to the
organization on an annual basis — so that the organization can keep track of them and
send them notices of member meetings and, if applicable, ballots.

8. Our nonprofit’s articles of incorporation state that the corporation has
members. However, the bylaws don’t mention members and we haven’t
been holding members’ meetings. Do we have members?

As noted above, many states’ nonprofit corporation laws used to require all nonprofits to
have members with legal voting rights. Today only a few states do. Older nonprofits may
have amended their bylaws to remove references to members and stopped acting as if
they have members, but may have overlooked the fact that they needed to amend their
articles to do away with members. Technically, these organizations still have members.

9. What can happen if our nonprofit has members but hasn’t been holding
members’ meetings?

Nonprofits that fail to hold members’ meetings and obtain member votes on key
matters, such as electing directors, amending articles and bylaws and other major
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11.

corporate actions risk having those actions invalidated. For example, if members are
required to elect the board of directors but do not do so (instead, the board elects
directors), the directors may be considered improperly seated and all actions approved
by the board may be challenged as invalid. Often, nonprofits are not aware of the issue
until they want to take a major corporate action — such as merging, disposing of a
significant portion of their assets or dissolving — when state authorities require them to
get member approval of the action.

Can we combine members’ meetings and board of directors meetings?

No. The two groups — members and the board of directors — are separate bodies.
Therefore, members’ meetings must be held separately from board meetings, even if
the members and the directors are the same individuals. However, a members’ meeting
may be followed immediately by a board meeting and vice versa.

What should we do if our nonprofit no longer wants to have voting
members?

If the organization knows who the members are (for example, the board of directors and
the members are the same individuals), it should hold a meeting or other vote of the
members in accordance with state nonprofit corporation law where members vote to
amend its articles of incorporation (and bylaws) to remove references to members so
that the organization will be governed solely by its board of directors. The meeting or
vote must be noticed and conducted in accordance with state nonprofit corporation law
and with the organization’s bylaws.

State nonprofit corporation law often provides a procedure for a nonprofit to petition a
state official (often the secretary of state) to allow it to amend its articles if it doesn’t
know who its members are (for example, the articles describe the members in a very
general way — such as residents of a particular neighborhood). Often, these procedures
will include attempting to identify and contact members and giving notice of the
proposed vote to them through publication in a newspaper. In this process, it is
important to coordinate with the appropriate state official and to document what steps
your nonprofit took to identify members and provide them with notice. It is generally a
good idea for a nonprofit in this situation to work with an attorney who is familiar with
state nonprofit corporation law to be sure that it's following these procedures correctly
and to “clean up” corporate actions taken without the required member votes.

After the members vote to amend the articles, the articles of amendment should be filed
with the secretary of state or other appropriate state official.

Key Takeaways

e Check your nonprofit’s articles of incorporation and bylaws to determine whether it
has voting members.
e Ifitdoes:
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0 Be sure the criteria for membership described in your articles and bylaws are
clear;
0 Understand members’ rights under your state’s nonprofit corporation law and
your nonprofit’s articles and bylaws; and
0 Be sure your organization is holding members’ meetings and getting the
required member votes.
e If your nonprofit no longer wants to have members, convene a members’ meeting to
amend the articles of incorporation and bylaws to remove references to members
and file the amended articles with the appropriate state official.

Additional Resources

For more information on this topic, please listen to our podcast Articles, Bylaws and
Corporate Law: The ABCs of Nonprofit Membership Corporations.

Contact Us

For more information, please contact a member of our Nonprofit Group, or the authors of
this advisory:

Brad Bedingfield Eleanor Evans
617.557.9704 617.557.9711
bbedingfield@hembar.com eveans@hembar.com

Nonprofit Group

Vanessa A. Arslanian Joan Garrity Flynn Gioia C. Perugini
Brad Bedingfield Nancy B. Gardiner Michael J. Puzo
Teresa A. Belmonte Marianne G. Herlihy Andrea N. Richmond
Meghan E. Borys Keirsa K. Johnson John J. Siciliano
Paul M. Cathcart, Jr. Stephen W. Kidder Kurt F. Somerville
Jessica W. Coakley Harry F. Lee Sarah M. Waelchli
Dennis R. Delaney Steven L. Mangold

Nancy E. Dempze Nathan N. McConarty Of Counsel

Mark B. Elefante Ryan P. McManus Thomas L. Guidi
Kevin M. Ellis M. Patrick Moore Susan Hughes Banning
Eleanor A. Evans Edward Notis-McConarty Frederic J. Marx
Charles Fayerweather Arthur B. Page
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regarding your situation and any specific legal questions you may have.
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